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The multiple nature of 
from those described in 
1946) 
States 


Cir., 1974). There is reflected, rather, a serie 

criminal transactions many of which are similar in 

, involving narcotics - but which do not 

, charged, act of criminal agreement. 

conspiracies proven or introduced into evidence by 

gevernment are wholly separate, discrete criminal 
acts, and are especially distinct.from the original 
agreament allegedly reached at the Atlanta Federal 


Penitentiary, which had taken its last delivery in June, 


by the very best interpretation of the government's evidenc: 
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WHETHER THE COURT ERRED IN ADMITTING 
IDENTIFICATION TESTIMONY OF GOVERNMENT 
WITNESS MICHEL MASTANTUONO AGAINST THE 
APPELLANT, BECAUSE OF SUGGESTION MADE 
DURING THE PHOTOGRAPHIC SELECTION 
PROCESS BY GOVERNMEN: ACENTS, AND THEREBY 
DEPRIVING THE APPELLANT” OF A FAIR TRIAL. 


On November 3, 1975, during the trial, a hearing on 
identification was held in order to determine the fairness of 
the identification procedure by which government witness Michel 
Mastantuono, scheduled to give identification testimony, selected 
certain photographs. Mastantuono had sclected photographs of 
the appellant, appellant Anthony Stassi, and defendant Charles 
Alaimo. 


Mastantuono was shown photographs on or about February 15, 


1975, and on March 3, 1975. On February 15, Agents Anthony 


Bochhchio and James Bradley were present. Bradley had supplied 
the photog aphs (1879), which were marked as government hearing 
exhibit 3. There were approximately fifteen photograpiis of 
different men. 

Mastan*uono went through all the photographs until the 


end*, then went through them again and made the selections. 


* The next to the last photograph was that of appellant 
Anthony Stassi. Mastantuono had seen his photograph on many 
occasions, according to testimony. He was, by that time, very 
familiar with the likeness. The last photograph was difficult 
to distinguish. 
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Sorenson's photograph was displayed in unique fashion, 
according to the following testimony: 


Q: Mr. Bocchichio, is there something peculiarly 
unique about the way the pictures of Bubie 
Sorenson and Anthony Stassi are put in exhibit 3, 
something different about those pictures than‘ 
all the other pictures in the book? 


A: Well, the photos are photocopies and they are 
loose and they jv-t slide up in here", (1939). 
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Q: The only loose two pto-. aphs in the entire book, 
exhibit 3, are those of Anthony Stassi and Rwhie 
Sorenson, the only two loose xerox copies? 


A: Yes. (1940). 


Thus, Sorenson's photograph was linked with that of a 

. bd . 
man whose photograph the witness had selected on many occasions. 
And the type of photograph it was, along with appeilant Stassi's, 


differed from the rest of the pictures in the book. 


i Sorenson's phetograph was also marked in unique fashion. | 
@ It had writing that the other photographs did not have across 
uf the front. As the ayent testified: 


"On the top left hand corner it says Sorenson. 

On the bottom it says 244 72s (sic) Street; owns 
Evergreen Bar, 49th and Fifth; gold Olds 391 AES. 
No other photos had writing on the face". (1960). 
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This was the first occasion on which the witness had 
ever been shown any xerox copies of photographs. This variance 


from normal procedure may also have helped him 9 make his 
y i 


; differenc 
photos of Sorenion and S si were shov 
of pictures in the 
When Mastantuono selected the pi >, Agent Bradley, who 
, announced that "thé is a photograpl - Bubie". (1971). 


This comment was also impermissibly 


Bocchchio testified: 


cuono identified 
Sh and when he did that, 


an 
a photo of Bubie?” 
said it to me and Mastantuo 
CoS 72). 

Bocchichio wac . t+ cer’ain of the exact moment when 
Bradley made the comment “because I didn't see it until he 
turned 

additicn, there was testimony that the photograph of 
Sorensen fell from the book to the table during the selectdon 
would have made it that much more visible. 

Even at that, Mastantuono was not entirely certain 
that the photograph he selected of Sorenson was a likeness of 
one of the ren to whom he delivered loads of heroin. He was, 
according to the Agent, almost certain, but wanted to see a 


regular photograph (1880-1). 
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linking of Sorenson's likeness with that 


had selected on occasions and with 
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and with the comments made by Agent Bradley. 
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460 ¥. 2d. 270 


questions of suggestion, and commented 


persons 
n, aS compared with those of the suspect, are 
Matically pronounced so that a witness who had 
n the suspect only briefly on one oceasion 
might well be influenced in makina an identification 
the unnecessarily Striking difference in the 
tograph of the suspect [that] stand out from 
ObNGre...c" Harrison, supra,at p. 271. 
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See also Forster v. California, 394 U.S. 440 (1969); 
United States v. Abbate, 451 F. 2d. 990 (2d. Cire. 2972 

While a showing of impermissible suggestiven 
not lead to the exclusion of identification testimony (See U.S. 


Supra), the ultimate issue is whether the imper- 


“isidentification gave rise to a very substantial 


likelihood of irreparable misidentification. Weil v. Bigygers, 


5. 188 (1972). On this score, the Court will evaluate the 
likelihood of misidentification by weighing such external factors 
as the opportunity of the witness to view the criminal at. the 
time of the crime, his degree of attention, the accuracy of 
the prior description given by the witness (none here), and the 
lenoth of time between the crime and the confrontation. United 
States ex. rel. Cannon v. Montanye, 486 F. 2d. 263, 267 (2d. 
Cir., 1973). 

In that light, the Court erred in admitting Mastantuono's 
identification testimony. He had never described anyone later 


said to be Sorenson. Over four years had passed since the 


1971, heroin ‘delivery. The time and opportunity 
viewing the suspect were short. He said he saw Sorenson 
driving one of the Cadillacs and standing near the car 
garage. initial viewing, if it occurred, was brief 
Finally, |! had remained awake for long hours, and had 
completed a long driving journey 

ne crime. He was fatigued. 


especially significant because Mastantuono, 


far from identifying Sorenson at the second delivery, originally 


told the authorities - under oath - that he had delivered the 
June, shipment of heroin to an ertirely different group 
of men, a group not in dina appellant Sorenson id appellant 
Stassi. It was about the time of this photographic selection 
that the witness chanced his story. 

Accordingly, appellant Sorenson respectfully requests 
a new trial, held without the tainted identification of 


government witness Mastasntuono. 
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